Broads Authority

Planning Committee

6 February 2009

Agenda Item No 12
Decisions on Appeal to the Secretary of State:

(1) Mr Graham McEwen, Site at Que Sera, Ropes Hill, Horning

(2) Mr and Mrs P Coe, Site at Ivy Pit, Ivy Lane, Oulton Broad, Lowestoft

(3) Mr P Diston, Site at Yair Wood, Surlingham Wood and Cotman    Meadow, Off Ferry Lane, Postwick

Report by Head of Development and Regeneration

	Summary:
This report relates to the decisions on three appeals made to the Secretary of State concerning the Authority’s decision to refuse permission for two applications and against the issuing of an enforcement notice. One of the appeals was allowed and two dismissed.

Recommendation:   That the report be noted.                                 


1
Mr Graham McEwen, Que Sera, Ropes Hill, Horning

1.1
The first appeal relates to the property known as Que Sera, Ropes Hill, Horning where the Authority refused permission on design grounds for an amendment to a previous application for the raising of ground and the erection of a retaining wall to the front garden; installation of decking and changes of levels to the mooring plot at the property. The Inspector allowed the appeal and granted planning permission subject to conditions on 18 December 2008.
1.2
A fuller report on the decision is attached at Appendix 1.
2
Mr and Mrs P Coe, Site at Ivy Pit, Ivy Lane, Oulton Broad

2.1
The second appeal relates to the site at Ivy Pit, Ivy Lane, Oulton Broad, near to  Ivy House Hotel, where the Authority refused planning permission for the erection of a dwelling with elderly relative annexe on the first floor.  The site fell outside the development boundary.  The Inspector dismissed the appeal on 13 January 2009.
2.2
A fuller report on the decision is attached at Appendix 2.

3
Mr P Diston,  Site at Yair Wood, Surlingham Wood and Cotman Meadow, Off Ferry Lane, Postwick.

3.1
The third appeal concerns a site at Yair Wood, Surlingham Wood and Cotman Meadow, Off Ferry Lane, Postwick where the Authority issued an Enforcement Notice concerning the unauthorised creation of a fishing lake/private recreational and wildlife resource and the construction of a trackway.

3.2
The Inspector dismissed the appeal on 7 January 2009 and upheld the enforcement notice with a variation to the period of compliance from 4 weeks to 3 months.  The application for deemed planning permission was refused. The appellant is therefore required to refill the fishing lake/excavated land and put it back to a flat level meadow and to remove the hardcore from the trackway laid on the site between Ferry Lane and the excavated site and to dispose of the hardcore off the site.
3.3
A fuller report on the decision is set out at Appendix 3.
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APPENDIX 1

Decisions on Appeal to the Secretary of State:

Mr Graham McEwen, Site at Que Sera, Ropes Hill, Horning
1
Introduction

1.1
This report relates to the decision made by the Secretary of State concerning an appeal made by Mr Graham McEwen against the Authority’s decision to refuse planning permission BA/2008/0185/COND on 24 July 2008 for an amendment to a previous application (BA/2007/0255/FUL). The proposal was for the raising of an area of domestic curtilage and the erection of a retaining wall to provide a flatter area for improved use as a lawn.

1.2
The application was dealt with by officers under delegated powers.

2
Nature of Appeal
2.1.
The application was refused as the proposal was considered to be contrary to Policy B11 of the Broads Local Plan. Due to the change in the form of the land and the hard materials to be used, the Authority’s view was that the proposal would introduce a disruption of the natural slope and an element of discontinuity which would be intrusive in the landscape and therefore detrimental to the character and appearance of the area. The proposed changes of level to the mooring plot were considered acceptable, although insufficient detail had been provided for the retention of the soil at the edges of the plot which were considered to be important details in respect of the visibility to the neighbouring plots.
3
The Issue 

3.1
The Inspector, Mr R T Boyd BASc (Hons) MICE, considered the main issue to be the effect the proposed retaining wall and raised ground levels would have on the character and appearance of the area.
4
The Decision
4.1
The Inspector noted that the appeal property was one of three detached properties on a minor arm of Ropes Hill, a private unmetalled lane which runs broadly westwards from Lower Street. The lawn in front of the house sloped down to the track, gently at first but more steeply at its southern end.  The Inspector noted that the proposed development comprised two elements of work: 

· to alter previously approved levels and provide  a walkway to a mooring plot on the south side of the track.  He noted that the Authority had no objection to this; and

· to provide a reinforced concrete block retaining wall just north of the boundary of the lawn with the track to enable the level of the southern end of the lawn to be raised.

4.2
The Inspector observed that west of Lower Street the land fell from north to south and Ropes Hill cut across this slope. He also noted, however, that it was bounded by hedges on both sides and had the feel of a sunken lane.  He considered the slope of the land was not a prominent feature, but the short track serving Que Sera and its western neighbours had a more open character, primarily in his opinion, as a result of views to the water on the south side, but complemented by the lawns of Que Sera and Fairport, the adjacent property.

4.3
The Inspector’s view was that the proposals would not adversely affect the present character or appearance of the area. The retaining wall would be little higher than the existing picket fence. The regrading was shown on one of the Drawings (No 2705:07:04) as extending some 10m back from the track. The remainder of the garden would remain sloping up towards the house.  He considered that longer views northwards over the re-grading towards the house would not be affected by these proposals.  Subject to low hedge planting effectively screening the wall, he considered that the wall boundary would be compatible with those to the east and that of Quay West opposite.  In his opinion, the proposed wall and re-grading would not conflict with the aims of Policy B11 of the adopted Broads Local Plan.

4.4
The Inspector considered that the position and effective screening of the wall to be important to achieve a satisfactory appearance and therefore imposed conditions (as requested by the Authority) requiring the exact position of the wall and a planting scheme to be agreed with the Authority before work commenced.

4.5
The Inspector decided to allow the appeal and granted planning permission for “Amendment to planning approval BA/2007/0255/FUL in accordance with the terms of the application Ref BA/2008/0185/COND dated 20 May 2008 and specific drawing numbers submitted with the appeal, unless otherwise first agreed in writing by the LPA and subject to conditions:

(i)
The development hereby permitted shall begin not later than three years from the date of the decision (18 December 2008).

(ii)
Prior to commencement of the development hereby permitted a scaled plan indicating the proposed position of the retaining wall is to be submitted to and approved in writing by the Local Planning Authority.  The wall shall be constructed in the approved position.

(iii)
Prior to the commencement of the development hereby approved a planting scheme for the screening of the wall shall be submitted to and approved in writing by the Local Planning Authority.  The scheme shall include the species, number, size and spacing of new trees and shrubs and details of the maintenance regime to be implemented.  The scheme as approve shall be carried out not later than the next available planting season following commencement of development, or such further period as the Local Planning Authority may allow in writing.  The planting approved in the scheme shall be retained in perpetuity”. 
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APPENDIX 2
Decisions on Appeal to the Secretary of State:

Mr and Mrs P Coe, Site at Ivy Pit, Ivy Lane, Oulton Broad, Lowestoft
1
Introduction

1.1
This report relates to the decision made by the Secretary of State concerning an appeal made by Mr and Mrs P Coe against the Authority’s decision to refuse planning permission BA/2008/0064/FUL on 20 June 2008 for the erection of a dwelling with elderly relative annexe on the first floor. 

1.2
The application was considered by the Planning Committee on 23 May 2008.
2
Nature of Appeal
2.1.
The application was refused as the application site fell outside the development boundary and no evidence had been submitted to justify the approval of the application under an exceptions policy. Additional concerns of potential adverse impacts on the special character of the Broads, through design, landscape character and landscape appearance, which although not insurmountable, also at the time of consideration, justified a refusal on those grounds. The application was therefore considered to be contrary to the adopted Core Strategy Policies CS1, CS18 and CS24 and saved Policies H2 and B11 of the Broads Local Plan 1997.  
3
The Issue 

3.1
The Inspector, Mr M J Moore BA(Hons) MRTPI, MCIT, MIHT, considered the main issue to be the effect of the proposal on the character and appearance of the area in light of planning policies that seek to protect the countryside.

4
The Decision
4.1
The Inspector noted that the site lay outside any settlement boundary as defined in the development plan and that it was in a location where policies for the countryside apply, and in particular where Policy H2 of the Broads Local Plan did not permit residential development except in limited circumstances. He also noted the relevant policies of the Core Strategy which defined those circumstances where housing would be permitted.  He considered that no case had been advanced that the proposed dwelling would meet any of those circumstances.

4.2
The Inspector considered that the railway provided a very clear division between the buildings in the settlement of Oulton Broad and the countryside to the north. He observed that while there was a scattering of development, including some other dwellings and the hotel buildings of Ivy House Farm, north of the railway, the area mainly comprised open fields leading down to marshes and the open water of the Broad.

4.3
The Inspector noted and considered that the established hedging around the site boundary and several mainly small trees would provide some screening for the proposed dwelling, which could be reinforced with a landscaping scheme.  However, he considered that it would still be apparent in views from the public footpath to the north and north-west and would also be forward of the existing development in Oulton Broad. He considered that the proposal would also be seen by visitors to the hotel. Therefore, he was of the view that it would be an intrusive feature in the generally open countryside. 

4.4
The Inspector also took into account Planning Policy Statement 7: Sustainable Development  in Rural Areas (PPS7) which indicated that very occasionally the exceptional quality and innovative design of a proposed, isolated new house may provide the special justification for granting planning permission.  The Inspector noted that the proposal dwelling would be a substantial property with three staggered gables which he considered would not break up the general mass and bulk of the building. He also considered that the design made little use of the opportunities presented by the differences in levels on the site. He therefore considered that the special justification required by PPS7 for a dwelling in the countryside would not be achieved.

4.5
The Inspector therefore concurred with the Authority’s view in his conclusion that the proposed development would have a significant adverse effect on the character and appearance of the area and as such, would conflict with the aims of the Authority’s Core Strategy Policies CS18, CS24 and Local Plan Policy H2.

4.6
The Inspector considered other matters such as the personal circumstances of the applicants, and the authorised use of the site for storage and dismantling of scrap and possible resumption or introduction of these activities.  He saw no evidence to suppose that there was the likely prospect of the alternative uses being compatible with the use of the neighbouring land, in the ownership of the appellants, or being reintroduced. He considered that these other matters did not outweigh the considerations that led him to his conclusions on the main issue.

4.7
The Inspector therefore dismissed the appeal and upheld the Authority’s decision.
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APPENDIX 3

Decision on Appeal to the Secretary of State:

Mr P Diston, Site at Yair Wood, Surlingham Wood and Cotman Meadow, Off Ferry Lane, Postwick
1
Introduction

1.1
This report relates to the decision made by the Secretary of State concerning an appeal made by Mr P Diston against an enforcement notice issued by the Authority on 20 March 2008.  The Enforcement Notice related to land known as Cotman Meadow, off Ferry Lane, Postwick between two small areas of woodland known as Surlingham Wood and Yair Wood.

1.2
The breach of planning control as alleged in the notice was “The excavation of material from the land to create a fishing lake and the storage of the material upon the site and also the creation of a trackway incorporating the laying down of hardcore from Ferry Lane to the site of the excavation.”  The period of compliance was four weeks. The Planning Committee received a report on the matter on 4 April 2008.

1.3
The notice was issued as no planning permission had been sought or granted for the construction of the trackway or for the excavations.  The development was considered to be contrary to adopted Broads Local Plan Policies C14 Development on Drained Marshland, TR26 Angling Facilities, B11 Development Design and TC8 Highway Requirements.  The development was also considered to be contrary to adopted Core Strategy Policies CS1 Landscape Protection, and CS4 Creation of New Resources.

2
Nature of Appeal
2.1.
 The appellant had appealed on grounds set out in section 174 (2) (a), (f) and (g) of the Town and Country Planning Act 1990 as amended. These were:

· Ground (a) that planning permission ought to be granted for what is alleged in the notice.

· Ground (f) that the steps required by the notice exceed what is necessary to remedy the breach of planning control.
· Ground (g) that the time given to comply with the requirements of the notice falls short of what should reasonably be allowed.
3
Ground (a) That planning permission ought to be granted for what is alleged in the notice.

3.1
The Issue 

3.1.1
The Inspector, Lucy Drake BSc MSc MRTPI, considered the main issue to be the effect of the development on the character and appearance of the local area  and its nature consideration interest bearing in mind the planning policies and special characteristics of the Broads. 

3.1.2
The Inspector noted that the appellant said he intended to use the lake as a private recreational and wildlife resource and the Inspector considered the appeal on this basis.

3.2
The Decision
3.2.1
The Inspector noted that the excavated area had quickly filled with water to form the lake and that the appellant intended to grade and contour the excavation to create a new wetland habitat that could benefit a range of species. She also noted that the appellant wished to retain the hardcore on the track to enable access by vehicles for the ongoing maintenance of the lake, meadow and woodland. The Inspector noted that prior to the excavation works the appeal site was an undeveloped area of drained marshland contiguous with a similar habitat to the south alongside the River Yare, and that the land on the opposite side of the river was designated and protected for its outstanding wildlife qualities as a Ramsar Site, Special Area of Conservation, SSSI and Special Protection Area. 

3.2.2
The Inspector took into account that the Broads as a whole are a nationally designated landscape and noted  the provisions of the Regional Spatial Strategy, as well as the adopted Core Strategy, which requires  that development and changes in land use management  must ensure that the distinctive features of the environment and cultural asset are protected, enhanced and restored.  The Inspector noted that the policies recognised that the Broads landscape is man made and constantly changing and there would continue to be opportunities to create new environmental assets. The Authority’s Landscape Character Assessment for the Yare Valley was also taken into account.

3.2.3
The Inspector considered that in terms of both character and appearance the appeal site was a typical Broadland landscape and representative of the special qualities for which the Broads was designated. She considered that the creation of a lake had altered the appearance and character of the site and wider area by interrupting the visual and functional integrity of the fen and carr woodland of this part of the valley and fragmenting the landscape. She considered that the area had its own intrinsic values and open water in this vicinity did not form part of the local character.

3.2.4
The Inspector recognised that the trackway had been in existence for some time, but its surfacing by hardcore appeared to be recent and not undertaken with the agreement of the owners, the Woodland Company. The Inspector found no overriding need for the hard-surfacing of the track on a permanent basis. 

3.2.5
With regard to the impact of the development on the conservation interest of the site, the Inspector concluded that in its unexcavated state it was valuable in terms of habitat continuity and as a link between the areas of more pristine quality.    She concluded that the excavation of the lake had disrupted and fragmented this habitat and introduced one of lesser nature conservation value.  Although it might provide habitats for other species, and provide biodiversity gains, this could not be done at the expense of habitats which were of value in their own right.

3.2.6 
The Inspector therefore concluded that the introduction of a lake and hard surfacing trackway has had a detrimental effect on the character and visual appearance of this particular fen and carr woodland and drained marshland area, as well as upon the conservation value of this natural corner of the Broadland network. The development was therefore contrary to the Authority’s development plan policies which sought to protect those qualities.

3.2.7
The Inspector was of the view that there was nothing which could justify the granting of planning permission contrary to policy and therefore the appeal on ground (a) failed.

4
Ground (f) that the steps required by the notice exceed what is necessary to remedy the breach of planning control
4.1
Having dismissed the appeal on ground (a), and upheld the Notice, the Inspector did not consider that the requirements of the Notice exceeded what was necessary to remedy the breach, ie to reverse the effects of the development and return the land to its condition, prior to the breach occurring.


The appeal therefore failed on ground (f).

5
Ground (g) that the time given to comply with the requirements of the notice falls short of what should reasonably be allowed.

5.1
The Inspector accepted that it will take considerably longer to put back the land, and particularly the excavated lake, to its previous condition in the precise manner specified in the enforcement notice than it did the works in the first place.  The Inspector considered that 4 weeks would be unreasonably short, but that 6 months as requested by the appellant, would be excessive. The Inspector’s view was that 3 months would be a reasonable time for compliance and would enable the recolonisation of the land by natural vegetation and species to commence in the 2009 growing season.

5.2
Therefore the appeal on ground (g) succeeded.

6. 
Conclusion
6.1
The Inspector directed that the enforcement notice be varied to alter the period for compliance to 3 months as opposed to 4 weeks.

6.2
Subject to the variation, the Inspector dismissed the appeal and upheld the enforcement notice.  Planning permission was refused on the application deemed to have been made under section 177(5) of the Town and Country Planning Act 1990 as amended.

7
Other Procedural Matters raised
7.1
The appellant had queried whether the Broads Authority was the correct authority to serve the enforcement notice, in the light of a decision on a quite separate application for a fishing lake at Reedham Ferry. The Inspector commented that she had been given very little information on which to make an assessment as to the similarities between the two cases, but had no reason to question the authority of the Broads Authority on this matter.  Should the appellant wish to take the matter further this could be the subject of judicial review.
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